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3.1 The authority concerned is directed to pass order afresh taking into account the explanation
offered by the petitioner and all other attendant/relevant factors within a period of sixty days
from the date of receipt/production of a copy of this order. It would be highly appreciated if
such order is passed before any final decision is taken with respect to selection of the
concessionaire for the project for which the petitioner had submitted its tender. If it is done so,
it would only reflect that the apprehension of the petitioner that he has been disqualified for

helping out another competitor, would evaporate in the air.
3.2 The petition stands allowed with the aforesaid observation.
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It has been submitted by Shri Lalit Kishore that perhaps, inadvertently, the writ petitioner had

annexed the Bihar Contractors Registration Rules, 2007 of the Rural Works Department and

e

s
\

)




therefore it was argued by him that sub-clause (vii) of rule 11 is attracted only in the event of a

firm sub-letting its work without the prior approval of the department.

The Rules which are applicable to the affairs of BUIDCo is Bihar Contractors Registration
Rules, 2007 (Public Works Department). Sub-clause (vii) of rule 11 of the Bihar Contractors
Registration Rules, 2007 permits black-listing and suspension of a concessionaire on his

furnishing misleading information and wrong security deposit.

Sub-clause (vii) of rule 11 of the Rules which has been quoted by the writ petitioner is not

applicable to the facts of the present case.

Shri Lalit Kishore has submitted that he is not imputing any motive to the writ petitioner in
annexing such Rules which are not applicable to the affairs of BUIDCo as there could generally

and genuinely be some confusion in the matter.

He has further clarified that the Bihar Contractors Registration Rules, 2007 of the Public
Works Department has been adopted by the Governing Body of BUIDCo to be the Rules which
would be effective with respect to the affairs of the BUIDCo. This fact has been stated in the

counter affidavit.

He further admits that this should have been pointed out at the time when the order was being

dictated in Court.

After having said that, Shri Lalit Kishore has stated that because of the wrong Rules having
been relied upon by the Court, paragraph 12 of the order erroneously gives the impression
that this writ petition was primarily allowed because of non-application of mind of the
authorities of the BUIDCo in black-listing the petitioner for subletting and not for providing

misleading information.

True it is that if the Rules which have been annexed with the writ petition are relied upon, the
order impugned in the writ petition would appear to be absolutely without substance and
would reflect non-application of mind because the petitioner was held to be technically
unresponsive and therefore there was no occasion for the petitioner to have sublet the

contract to any other authority without the permission of the BUIDCo.

In that view of the matter, it has been urged on behalf of the BUIDCo that paragraph 12 of the
judgement dated 04.02.2021 be deleted.
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petitioner, this court is satisfied that the Rules which are relevant for the purposes of disposing off

this petition is the Bihar Contractors Registration Rules, 2007 (Public Works Department) and not
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the one issued by Rural Works Department. Vide a valid resolution of the Board of Governors of the
BUIDCo. the Bihar Contractors Registration Rules, 2007 of the Public Works Department have
been adopted. Sub-clause (vii) of rule 11 of the said Rules lists misleading information or furnishing

of wrong security deposit as one of the grounds for black-listing any firm.

In that view of the matter, there is enough justification for Mr. Lalit Kishore, learned senior

advocate to ask for deletion of paragraph 12 of the order.
Paragraph 12 of the order, which reads as hereunder, stands deleted:

“12. The argument of Mr. S.D. Sanjay that the order reflects non-application of mind in as much as
this could not have been a ground for black-listing the petitioner has substantial force. The petitioner
was incapacitated to participate in the tender after the technical stage because it was held to be

technically unresponsive for having furnished misleading information.”

Per force, paragraph 11 of the order is also required to be deleted as it extracts the rules which are
non-applicable to the affairs of BUIDCo.

T Seg aTEd g UiRa ¥ # g el AT {6 “This Court however on fresh
appraisal of facts is satisfied that the petitioner’s explanation ought to be reconsidered and a

reasoned order be passed.

In that view of the matter, the directions of this court, which are contained in paragraphs 15 to 17 of
the order dated 04.02.2021, shall remain in force.
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6.1 M/s EMS Infracon Pvt. Ltd. in JV with Technocraft Construction Pvt. Ltd., 701, DLF Tower A,
jJasola, New Delhi-110025 gRT R @&l s ke fawr frm fafics B
Ty T gREeEEETd Munger STP and sewerage Network Project, (IFB No:
BUIDCo/Yo-1234/2019-54 (IN-NMCG-102757-CW-RFB), dated Date: 05.08.2019) fAfaar
3 a7 for wam, RTEH M/s EMS Infracon Pvt. Ltd. Lead Partner 2 |

6.2 M/s EMS Infracon Pvt. Ltd. RT fifder awarast & W1l WexieRd Form -2 Yd Form 3 B
o far ar, f79H M/s EMS Infracon Pvt. Ltd. §RT Project Manager, Construction &
Design Services, U.P Jal Nigam, Unit-8, Agra @ 3fdifa f&d 73 &1 36 MLD STP at
Shastripuram, Agra &1 H#0T 3Wa 3G (M/s EMS Infracon Pvt. Ltd.) T O% <11 fasan
T |

6.3 RRT$—03.10.2020 BT & TTER ANTIA ERT S—HA & ARAH A Complaint FHIAT ferar




Ty, foreH S g1 e Seoi@ fbar man—

“M/s EMS Infracon Pvt. Ltd. has submitted Completion Certificate in the Name of Project
‘Design, Construction, Erection, Testing and Commissioning of 36 MLD Sewage Treatment
Plant based on Sequential Batch Reactor (SBR) Technology at Shastripuram, Agra, Uttar
Pradesh’ in their own name (M/s EMS Infracon Pvt. Ltd.) for the department named
‘Construction & Design Services U.P Jal Nigam’ and claiming that they have solely and
exclusively completed the work, but in actual, in this Project, there are four JV Partners, and

too, the Lead Partner for this Project is M/s Avadh Developers Pvt. Ltd.”

6.4 U Complain @ [FRIAROT & A H AT YHIT-95 & |AUF P QR Projeet
Manager, Unit-35, C&DS, U.P Jal Nigam §RI U3 %d-1446/Karya Samanya/76
foqi$—23.10.2020 ¥ W f¥ar a1 f& 36 MLD STP at Shastripuram, Agra AT
M/s EMS Infracon Pvt. Ltd. @1 H&HIfTdr dael 20 AP &1 B AT Ud M/s Avadh

Developers Pvt. Ltd., Lead Partner 2T |
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“Along with the technical bid, you have submitted the Information Form (2), (3B) wherein you
have fully claimed the design, construction, erection, testing and commissioning of 36 MLD
Sewage Treatment Plant based on Sequential Batch Reactor (SBR) technology at Shastripuram,
Agra on turnkey basis in your own name only under office of the Project Manager, Construction
& Design Services, U.P. Jal Nigam, Unit — 8, Agra. You have filled up the forms 2 and 3B with

above particulars and signed and submitted.

Subsequently a complaint was received stating that there are four JV partners for the
aforementioned work. In course of verification, BUIDCO issued letter to Project Manager,
C&DS, U.P. Jal Nigam vide letter no. 7204 dated 16.10.2020 to clarify in this regard. Reply
from Project Manager, C&DS, U.P. Jal Nigam was received vide letter no.1446/Karya
Samanya/76 dated 23.10.2020, wherein it is mentioned as under;

1. M/s Avadh developers Pvt. Ltd. is the lead partner

2. M/s Satish Kumar (Merged with M/s EMS Infracon Pvt. Ltd.) is JV partner having sharing
of 20%.

It has been apparent from the reply of UP Jal Nigam that the aforementioned work was not
completed by you alone. Even you are not the lead partner for the contract. M/s EMS Infracon
Pvt. Ltd claim for completing the aforementioned work individually and claiming experience of

entire 36 MLD is misleading facts, false and fabricated.

It is evident from above mentioned facts that you have falsely and fraudulently mentioned
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wrong facts in your form 2 and 3B which you have signed and submitted.

In this regard, you are requested to reply the show cause that why M/s EMS Infracon Pvt. Lid.
should not be blacklisted as per clause no. 11.4 (vii) of Bihar Contractor Registration Act 2007.
Your reply must reach to the undersigned office by Nov 04, 2020 till 1:00 PM failing which it

will be assumed that you have nothing to say in this matter .

6.6 M/s EMS Infracon Pvt. Ltd. RT faic—04.11.2020 &1 TETHRUI wafta fear T g
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“Your allegation of “mentioning false and fraudulent information in Form 2 and 3B" is
unjustified since we have submitted the same performance certificate issued by U. P. Jal
Nigam without any alteration and genuineness of this can be verified from department

itself. However, based on this certificate we did not claim our technical qualification. The said

document was submitted for reference purpose only where some of the data was not filled/
left blank which came to our notice from your aforesaid letter and for your kind information
we did not claimed in information form 2, 3A & 3B for EMS as a Sole Bidder and hence such
allegation on us does not exist. Further to this we would like to give a brief background for 36
MLD Agra project, during execution of the project some financial issues noticed between the
JV partners wherein in the interest of satisfactory completion of the project M/s. EMS has
decided to replace the 100% Contract Performance Bank Guarantee of the Lead partners
M/s. Awadh Developer and the said CPBG is still with the Jal Nigam only. Thereby, M/s. EMS
has received balance payment directly into EMS account and project has been commissioned
and 0 & M started and successfully completed the defect liability period after its
commissioning by EMS. M/s. EMS Infracon has deployed their O & M team at site and directly
billed and payment claimed. Now EMS in the process of handing over this plant to another
agency as directed by U. P. Jal Nigam. Please appreciate EMS was participate as JV partner
with 20% stake in JV however as per clause which state jointly and severally responsibilities
of all members to complete the project which EMS complied at their own and thus

recognition by the department was given.”
7 M/s EMS Infracon Pvt. Ltd. & Tl SaTd &1 fageryor fbar @ ¢d ordn 11 fF Technical

Bid @ WY Form -2 FAYa fbar ram o, Rt M/s EMS Infracon Pvt. Ltd. §RT fwac e
FT Soold fbar AT &

7.1 Name of responsible Joint Venture H M/s EMS Infracon Pvt. Ltd. &1 Seot@ fdsar war %
STafr SUIad e H M/s EMS Infracon Pvt. Ltd. Lead Partner =8l &1 U.P Jal Nigam &
UHid—1446 /BT G /76 fai6—23.10.2020 § Sooid fhar 2 & aftfa &

&1 Lead Partner M/s Avadh developers Pvt. Ltd & TAT M/s Satish Kumar (Merged with M/s
ko
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EMS Infracon Pvt. Ltd.) &T JV Share AT 20% &I £l ZHYHRR M/s EMS Infracon Pvt. Ltd.
ST Lead Partner 1 813 ) 50 &rd &1 qx &4 foran wra, & wde argferd ar Terd
=

7.2 Form -2 # Contract Role (Joint Venture Participant, Sub Contractor, Sub Consultant,
Lead etc.) and Percentage Share in the total contract # M/s EMS Infracon Pvt. Ltd. )T
o N sifba =&l fbar 7, FEfh g6 Hrd § M/s EMS Infracon Pyt. Ltd. T HI= 20%
& wrfars) off | 5§ YR M/s EMS Infracon Pyt Lid. BT §9 AT # ga1 wHferdy
@a 20% oI, B GIRT T, JATq D gRT IR A oA T P Justify PR &
foru 7:{:@ ST Concealment of fact o T, Fife IR ERSl Columniﬁ Wl EF'IEF\)
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g, wiem ¥ yg At urar ar f& M/s EMS Infracon Pvt. Ltd. &XT 3799 Technical Bid & <1
Form -3 (A) Afe far e o, fr M/s EMS Infracon Pvt. Lid. &1 e qel @
Soord frar mar 8-

8.1 Name of responsible Joint Venture ¥ M/s EMS Infracon Pvt. Ltd. &T Jooid fdar T g,
Srafs SURIa B 3 M/s EMS Infracon Pvt. Ltd. Lead Partner 81 & | U.P Jal Nigam &
Tai—1446 /BT T /76 fRATH—23.102020 H Seora fpar war @ & afdfa Gap
&1 Lead Partner M/s Avadh developers Pvt. Ltd 2 dAT M/s Satish Kumar (Merged with M/s
EMS Infracon Pvt. Ltd.) @T JV Share HIH 20% T 2| 99®R M/s EMS Infracon Pvt. Ltd.
BRI Lead Partner =11 BId 91 89 PHTI BI P 21 foran |

8.2 Form -3A # Contract Role (Joint Venture Participant, Sub Contractor, Sub Consultant,
Lead etc.) and Percentage Share in the total contract # M/s EMS Infracon Pvt. Ltd. T
v 0t siftba =&l e T, Safd g6 Hrd # M/s EMS Infracon Pvt. Ltd. T HIS 20%
2 arfiard off | 9 YBR M/s EMS Infracon Pyt Lid. §RT §9 Ao # ga01 ATIaR)
Bael 20% AT, BT Quran T, GJ?ﬁ?T Tl A gd gRT WA g1 Concealment of Fact
Rpa T, ATE) 9 SR fRd T WG FHTe A ALl 3 W |

9. M/s EMS Infracon Pvt. Ltd. §RT36 MLD STP at Shastripuram, Agra AT & Hey # & T
A, f& Jv Agreement$ Clic| Disputeﬁie‘f @ 91€ 99 §° AT DI M/s EMS Infracon Pvt.
de.gmfgvf%mw%‘,aaiﬁgﬂmmasrdwgmﬁr{ﬁﬁmwwml
< IS BT 100% Credential &1 a1 M/s EMS Infracon Pyvt. Ltd. &l @x Hebdll g1 3rgHd
JHTOT_5 @ GG ¥ M/s EMS Infracon Pyvt. Ltd. @ ARG 20% @ 8, ¥ faar
21 39 bR M/s EMS Infracon Pvt. Ltd. &RIT f3fdqr & Form-2 Ud Form-3B # SIECEER
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“traud” defined.—“Fraud” means and includes any of the following acts committed by a party to a
contract, or with his connivance, or by his agent2 , with intent to deceive another party thereto of

his agent, or to induce him to enter into the contract:—

(1) the suggestion, as a fact, of that which is not true, by one who does not believe it to be true;
(2) the active concealment of a fact by one having knowledge or belief of the fact;

(3) a promise made without any intention of performing it;

(4) any other act fitted to deceive;

(5) any such act or omission as the law specially declares to be fraudulent
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